Regarding AB — Managed Forest Law Technical Changes
By Representative Donald Friske
February 12, 2008

Thank you Committee members.

" 1drafted this bill at the request of the Department of Natural Resources (DNR) in order to clean
up the administration of the Managed Forest Law (MFL) program by DNR administratots.

1.

_The bill makes a terminology change by substituting the words “applicant” and

“application” for “petitioner” and “petition” in the subchapter related to the MFL
program. This change is non-substantive.

The bill changes the dates before which DNR must act on applications under the MFL
program and changes the deadline for owners to file applications to renew MFL orders.

. The bill requires that a forestry management plan for the MFL accompany the application -

and eliminates the requirement that DNR prepare the plan upon the request of the
applying landowner. Under the bill, DNR must prepare the plan only if DNR determines
that the applicant is not able to have a proposed management plan prepared by a certified
independent plan writer. The bill requires DNR to promulgate rules establishing the

‘criteria for when DNR will prepare the plan.

The bill requires DNR to prepare an estimate of the withdrawal tax that would be due if
the MFL is withdrawn upon request of DNR or an MFL landowner. Under the bill, the
Department of Revenue assists with the preparation of these estimates.

The bill eliminates the requirement that the stumpage value that is used to determine the
amount of yield taxes and withdrawal taxes under the MFL program be established by
rule. '

. The bill clarifies that when MFL is transferred to another owner, the person purchasing or

otherwise receiving the land pays the transfer fee.

. The bill allows facsimile signatures and exempts documents from register of deeds

authentication requirements under the forest croplands program. These provisions exist
for the MFL program under current law. -

I would be happy to take any questions the Committee may have for me.

Thank you again for your time today to discuss this bill.
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2007 AB 735 - Regarding Changes in Managed Forest Land Laws -- Representative
Friske

Description-of Current Law and Proposed Change

There are two programs under which owners of land capable of producing merchantable timber
can reduce their property tax burdens. The programs are the Forest Crop Land (FCL) program,
which was closed to new participants in 1986, and the Managed Forest Land (MFL) program.
Under both programs, annual per acre fees are imposed in-lieu of property taxes. Additional
fees are imposed on timber harvested from these lands, based on the value of the harvested
material.

A "withdrawal fax” can be imposed if land is withdrawn from the FCL program at the owner's
option or by DNR order. This tax equals the sum, for the time the contract was in effect, of the
differences between the real estate taxes that would have been levied on the land and the
.acreage shares payments (plus severances taxes of 10% of the value of harvested timber)
actually paid. Each year's difference is subject to simple interest at 12% per year (5% for
contracts entered into before December 31, 1977) for each year the real estate tax has been
deferred. The tax is paid to the Department of Natural Resources (DNR). '

A "withdrawal tax" is also imposed when land is withdrawn from the MFL program either by
request of the landowner or by DNR order. For land that has been enrolled only under the MFL
program, this tax equals the greater of (a) the product of the net assessed value tax rate in the
year prior to withdrawal times the assessed value of the land in the year prior o withdrawal
times the number of years the land was under an MFL order minus the acreage share and yield
taxes paid on that parcel; or (b) 5% of the stumpage value of the merchantable timber on the
land. The taxis paid to the DNR. :

For land that was transferred from the FCL program into the MFL program, the calculation of the
"withdrawal tax" is more complicated. For any withdrawal during the first 10 years after
conversion, the withdrawal penalty for the years the land was in both programs is calculated,
and the higher of the two is imposed. After 10 years, only the MFL withdrawal tax is calculated.

Under current law, when an owner of land enrolled under the MFL program submits a request to
the DNR to withdraw the land, the land will be withdrawn. The process can't be reversed. A
withdrawal penalty will be calculated and billed to the land owner. As the DNR warns on the
MFL withdrawal application, the withdrawal penalty can be quite substantial.

Under the bill, an owner of land enrolled under the MFL can file a request with the Debartment
of Revenue (DOR), assisted by the DNR, to prepare an estimate of the withdrawal tax that could
become payable if the land were withdrawn from the MFL program. The request must be
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accompanied by a nonrefundable fee equal to the greater of either $100 or $5 for each whole
and partial acre,

The bill also includes other provisibns pertaining to DNR's administration of the MFL program.

Fairness/Tax Equity

As the DNR warns, the MFL withdrawal penalty can be substantial. Penalties of $10,000 or
more are common. Land owners are ofien surprised by the size of the penalty. By allowing
a land owner to receive an estimate of the penalty that could be incurred upon withdrawal,
landowners will have additional information to use in making land use decisions. There may
also be fewer l[andowner requests to withdraw from the MFL program. '

Impact on Economic Development

While the bill has no effect on economic development, it may provide landowners with a way
to obtain information that may influence development or use of certain land parcels.

 Administrative Impact/Fiscal Effect

The Department of Revenue (DOR) plays a limited role in the administration of the Forest
Crop Law (FCL) and Managed Forest Land (MFL) programs. For purposes of these
programs, the main role is the recalculation of the "acreage share" and "closure fee” rates.
{The "closure fee" is an additional annual fee landowners pay to close their MFL land to
public access.) The other major role is to assist the Department of Natural Resources
(DNR) in the calculation of the "withdrawal tax" for those parcels that are taken out of the
either program.

Because the bill does not specify an appropriation to which the proposed fee would be
deposited, the fee would be considered GPR-Earned. Since it can take considerable time to
calculate withdrawal taxes, DOR recommends that the proposed fee be deposited to a
program revenue account to help offset the costs that would be incurred by the DOR under
the bill. -~ - :

Coniact: Sherrie Gates-Hendrix, 267-1262
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Mr. Chairman and Committee Members:

Geood morning. My name is Bob Mather and I am the Director of the Bureau of Forest
Management in the Department of Natural Resources’ Division of Forestry. I appreciate this
opportunity to appear before you to discuss AB 735.

The Department of Natural Resources (DNR) supports AB 735 because it will streamline and
provide efficiencies in a program that is often looked at as bureaucratic and difficult to work
through. The changes will benefit landowners and foresters alike by simplifying the MFL program
so that it is easier to explain, enter and enforce. These changes will also have an unexpected side
effect in that there will be some time savings by staff, allowing for additional unmet high priority
work to be done. AB 735 is a significant piece of iegislation because it continues to encourage
landowners to sustainably manage their properties and to keep as much land in large, working
forests to benefit Wisconsin's forest industries. .

I'd like to highlight some of the provisions of this bill to show how this legislation will benefit the
explanation, entry and enforcement of the MFL program.

1. This hill will eliminate the two application deadlines of July 1 and May 15 and replace it with

one deadline of June 1. This change will do the most to streamline the application process,
eliminate confusion and allow additional time savings by department staff. It was in 2004 that
the legislature created the July 1 deadline in response to record numbers of MFL applications,
which was a full 18 months prior to entry into the program. A second application deadline was
also created for landowners who worked through a private Cooperating Forester who has been
trained as a certified plan writer (CPW) to prepare a complete management plan packet.

The certified plan writer program has been more successful than the department could have
imagined. The referral system that the department developed has allowed most landowners to
contract with CPWs for plan writing services. In fact, DNR foresters have written very few
plans the past few years. DNR'’s role is now in plan review and quality control.

Because of the success of the CPW program, more and more landowners are choosing to hire
a CPW directly and apply for the May 15 application deadline. This deadline provides
landowners with more flexibility in determining the acreage and location of lands to be
entered.

dnr.wi.gov Quality Natural Resources Management - é?
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With this in mind, the July 1 application deadline is no longer needed and we can create a new
deadline that allows for a shorter application period. : -

. The bilt will create the ability for the Department of Natural Resources and the Department of
Revenue to calculate withdrawal tax estimates to provide landowners with as much

information as possible for making land management and business decisions. Withdrawal tax
payments have increased dramatically the past few years as forested lands are being
reassessed. Landowners who are contemplating withdrawing their lands from the MFL
program because they are not interested in completing mandatory practices have requested
to re-enter the program after seeing the size of their withdrawal tax bill. These people have
stated that had they known the actual amount of withdrawal tax they would have made
different decisions and followed through with their mandatory practices. Unfortunately, the
DNR is not allowed to reinstate lands that are withdrawn except for with a new application and
full payment of the withdrawal tax bill.

The Department of Revenue works with the DNR to calculate actual withdrawal tax biils and is
in the best position to work with us on withdrawal tax estimates. AB 735 provides for a fee to
be submitted with the withdrawal tax estimate request payable to DOR. The fee is needed to
help offset the costs to calculate the tax estimate. and insure that only those individuals who
are seriously interested in a potential withdrawal will be requesting an estimate. We will ‘
continue to provide worksheets on the internet for landowners to use who want to calculate
the estimate themselves.

It is hoped that by providing accurate withdrawal tax estimates for landowners more people
will make informed decisions on carrying out mandatory practices or withdrawing from the
MFL program. Providing withdrawal tax estimates is a service that has not been provided by
the DNR or DOR in the past. To provide better customer service to landowners this service is
needed; :

. The bill will require that stumpage values be determined outside of the administrative rule

making process. NR 46 is the administrative code that contains the chart of stumpage values
used to determine the yield tax, severance tax and termination tax payments landowners
make when timber is harvested from their tax law lands or when they choose not to re-enroll
their lands into MFL after their FCL expires. DNR has received many complaints about the
rates used in NR 46, especially at times when markets fall. NR 46 stumpage rates are
calculated using a 3-year weighted average that is verified through public hearing. These
rates are determined strictly for the purpases of landowners paying some of their deferred
property tax at a time when they harvest timber from their MFL and FCL lands.

There is a definite time lag between the collection of actual timber values used to determine
NR 46 stumpage rates and the use of those values due to the rule process. Actual values
collected in 2007 will not be used until 2009 due to the Iength of time required by the rule
making process.

To have stumpage values as current as possible, it is necessary to have those values used as
quickly as possible after collecting and verifying them. To that end AB 735 is proposing to
allow the department to determine stumpage values by department policy. The department
will continue to gather stumpage data and hold public meetings to verify the calculated
values. We estimate this process may take three to four months compared to the current
thirteen months.

This provision of AB 735 will reduce the number of complaints received by the Division of
Forestry and allow for greater custemer satisfaction.




4, There are other language and adminisfrative efficiencies in this_bill that will make the MFL
program _easier to explain, enter and enforce. The change of language from “petition” to

“application” may appear to be cosmetic, but these words have been shown to cause
confusion for landowners. Foresters spend a lot of time explaining the word petition to
landowners. We should use terms common to landowners if we want to encourage continued
participation in the MFL program and encourage continued sound forestry management of
private lands. :

Clarifying that cutting notices must be consistent with management plans and be consistent with
sound forestry practices is the crux of the intent of the MFL program. Over the years MFL
management plans have been viewed as contracts by many landowners and in fact, the MFL plan
previously used to use the term “contract” when defining the length of the order period.

The fact that MFL plans have been construed as contracts has caused confusion in situations
where the prescribed management practices no longer reflect the conditions on the land. MFL
plans are written for a 25 or 50 year period. The further management plan prescriptions are made
into the future the more likely they need to be amended prior to implementation. A quick survey
of field staff shows that roughly 50% of all management plans are amended by the time the
practice is due. While most landowners readily amend plans when working with their foresters,
the language change will make it clear that sound forestry must be practiced on MFL lands and
that plans will be changed to reflect current stand conditions and current accepted silvicultural
practices. :

Other changes in AB 735 will allow for staff to process transfers and withdrawals of MFL and FCL
in similar manners and do not have a great impact on external customers or certified plan writers.
These changes will allow DNR to continue streamlining the program and provide for efficiencies in
staff time and in making it easier to explain, enter and enforce the MFL program.

Again, the department supports AB 735 and looks forward to the efficiencies that will be created
by this bill. I appreciate this opportunity to speak before you today and would be glad to answer
any questions you might have.
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February 12, 2008

Assembly Committee on Forestry
State Capitol, Madison, WI

Representative Friske and Assembly Committee on Forestry members,

The Wisconsin Woodland Owners Association or WWOA, representing Wisconsin's
private woodland owners provides the following comments for your consideration at
this public hearing regarding AB 735.

MFL landowners sign either a 25 or 50 year contract with the Wl DNR. A contract
period unheard of with any other incentive program in the state. The MFL program
isn't even 25 years old yet and we find ourselves at another public hearing again to
say that we object to the one sided changes being proposed in AB 735. While
WWOA understands that af times a bill may be needed to “clean up” conflicting
language, AB 735 goes beyond this.

Therefore, WWOA does not support the following proposed changes in AB 735:

1. Changes throughout the bill to substitute “applicant or application” for “petitioner or
petition”. The word petition is legally defined as a formal, written request made to an
official person or organized body. MFL is a petition for a contract with the state.

2. Language that states landowners will incur charges for DNR “to complete” a plan.
DNR could not explain what was meant by adding this language and suggested that it
might apply to “cosmetic changes” to the plan. The plan will either be written by DNR
or a Certified Plan Writer (CPW) under the certification of the DNR. A landowner
shoutd not have to pay two bills for one plan. Again, no other incentive program
requires a landowner to pay for a plan in order to enter into a contract with the state.

3. Sections 32, 58 and 59 which include wording that attempts to eliminate the
confract nature of this program and allow DNR to go beyond “mutually agreed upon
changes” to amend the MFL management plan.

4. Changes in the procedures for determining stumpage value. By eliminating the
administrative rule process for this determination there are impacts to MFL
landowners. This eliminates the requirement for a public hearing - a process through
which WWOA has commented, and successfully changed inaccurate stumpage
values in the past. This provision would also eliminate the public publishing of these
rates in NR 46. DNR has already removed these tables from their website in an
attempt to prevent public access to them. Since these tables are currently used to
calcutate a landowner’s yield tax when harvesting timber under the MFL program,
DNR should strive to be transparent in providing the information to the citizens being
taxed. '
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